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 What happens when an ICBC insured is injured as a 
passenger in an Alberta-insured vehicle, and the tortfeasor is 
underinsured? 

 
 What if an out-of-province claimant is injured in B.C., and the 

defendant driver has inadequate limits? 
 
 If there is more than one policy that may respond, what is 

the priority of underinsured motorist insurance policies? 
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 insurer signed PAU 

 

 insurer authorized to do business in B.C. 

 

 policy extends coverage 

 

 legislation in jurisdiction where policy was issued 
requires it 

4 ways non-ICBC underinsured motorist coverage 
may apply to B.C. accident or ICBC insured: 
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Requirements of out of province insurers 
 

92.1  (1) In this section, "insurer", "policy", "third party liability insurance coverage", 
"vehicle insurance" and "vehicle liability policy" have the same meanings as in the 
Insurance (Vehicle) Act. 

 
(2) An insurer that issues a policy evidencing a contract of vehicle insurance that 
provides third party liability insurance coverage outside British Columbia must file with 
the superintendent, in a form established by the superintendent, 

... 
(b) an undertaking... 

 
(iii)   not to set up any defence to any claim, action or proceeding, under a policy 
issued by the insurer, that might not be set up if the policy had been issued in 
British Columbia in accordance with the law of British Columbia relating to 
vehicle liability policies... 

 

 
Financial Institutions Act, RSBC 1996, c. 141 
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 1964:  "motor vehicle liability insurance policies" 
 
 1988: "motor vehicle liability insurance policies" as well as 

any “kind or class of coverage provided under the contract 
or plan” 

 
 => UMP and Part 7 benefits 
 
 Registry maintained by Canadian Council of Insurance 

Regulators (www.ccir-ccrra.org) 
 

Power of Attorney and Undertaking 
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Insurance  Company Vehicle Liability Insurance Regulation, B.C. Reg. 84/91 
(Financial Institutions Act) 
 
Conditions on insurers contracting vehicle liability insurance 
 
(2) In an action brought in British Columbia against an insurance company or its insured or 
an extraprovincial insurance corporation or its insured under a policy evidencing a 
contract of vehicle insurance made outside British Columbia that provides third party 
liability insurance coverage, the insurance company or extraprovincial insurance 
corporation 
... 

(b) shall not set up any defence to the action, including a defence as to the limit or 
limits of liability under the contract made outside British Columbia that might not be 
set up if the contract were evidenced by a vehicle liability policy issued in British 
Columbia 
 

(see FICOM registry, www.fic.gov.bc.ca) 

For insurers authorized to  
conduct business in B.C.  
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 underinsured motorist protection applies according 
to terms of the policy 

 
For insurers that do not carry on business in 

B.C., have not signed PAU, and no 
reciprocating legislation 
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Insuring Agreement: 

 

In consideration of the premium charged and subject to the 
provisions hereof, it is understood and agreed that the Insurer shall 
indemnify each eligible claimant for the amount that such eligible 
claimant is legally entitled to recover from an inadequately insured 
motorist as compensatory damages in respect of bodily injury or 
death sustained by an insured person by accident arising out of the 
use or operation of an automobile. 

 

(Alberta SEF 44) 

 

 

 
Standard Endorsement Form 44:  
Family Protection Endorsement 
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i. The insured person sustaining bodily injury; 

ii.  Anyone who can maintain a claim for the death of 
or injury to an insured person 

 

 

(Alberta SEF 44) 

 

 

 
Eligible claimant: 
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 named insured, spouse, and dependent relative 
 

 while in the described vehicle, a newly acquired vehicle, or 
temporary replacement vehicle 

 
 while an occupant of any other vehicle except not the lessor or 

owner of such vehicle unless that vehicle is covered by 
underinsured motorist insurance 

 
 while a pedestrian  

 
(Alberta SEF 44) 

 
 

Insured person: 
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 if claimant is passenger, vehicle's SEF is primary and 
any other such coverage is excess; 

 if claimant is pedestrian, claimant's policy is first loss 
insurance and any other such insurance is excess. 

 all primary SEF coverage is apportioned on a pro rata 
basis 

 

(Alberta SEF 44) 

 

 

More than one SEF applies: 
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s. 148.1(9) Where, in the event of a claim, an insured has 
access to underinsured motorist protection coverage or 
similar insurance protection under vehicle insurance in 
another jurisdiction, the benefits of that coverage are 
primary and any benefits provided under this Division 
are available only to the extent that the amount of 
benefits provided by the certificate exceeds the amount 
of benefits provided by the primary insurance. 

 

Regulations to Insurance (Vehicle) Act 
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 s. 148.1(9) says UMP is excess 

 

 PAU and Reg. 84/91 say insurer cannot raise a defence 
not available if policy issued in BC 

 

by Regulation, UMP excess =>  other underinsured 
motorist insurance coverage primary 
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 Dr. Park, Alberta resident, insured by RSA, injured in BC 
mva while a passenger in brother's ICBC-insured vehicle 

 
 tortfeasor's limit of $500,000 inadequate 
 
 Dr. Park settled at mediation and agreed to release the 

tortfeasor on the basis that ICBC would allow UMP claim to 
proceed 

 
 RSA denied its policy needed to respond as SEF 44 says 

vehicle's policy is primary 

Park v. ICBC,  
2002 BCSC 1114, affirmed 2004 BCCA 650 
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 Dr. Park initiated arbitration with ICBC to take place in 2 stages: 
 

 first, was RSA policy primary? 

 
 second, what was amount payable if ICBC policy primary? 

 
 RSA declined to participate and said it wasn't bound by 

arbitration outcome  
 
 Dr. Park brought action to determine priority of policies 
 
 RSA authorized to do business in BC => RSA proper party to 

arbitration (Park v. ICBC,  2001 BCSC 1698) 
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 Dr. Park then asked arbitrator to refer question of priority 
of policies to the court 

 
 court found, by virtue of s. 2(2)(b) of Reg. 81/94, RSA was 

prohibited from setting up any defence not available to 
ICBC  

 
RSA not able to say underinsured protection available 
through vehicle is primary 
 
 s. 148.1(9) results in RSA being primary (2002 BCSC 1114) 
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RSA appealed: 

 

[11]   The question then becomes whether clause 7 of 
Royal's SEF 44 is consistent with an automobile insurance 
contract made in British Columbia as required by the law 
of this jurisdiction having regard for the form, the perils 
insured against, and the amounts of coverage afforded. 
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 RSA argued that s. 2(2)(b) applied only to ensure 
same limits of coverage and did not apply to priority 
between policies 

 

 CA found that clause 7 in RSA policy is inconsistent 
with an automobile insurance policy issued in B.C. 

 

s. 148.1(9) governs and RSA policy is primary. (Park v. 
ICBC, 2004 BCCA 650) 
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What if the other auto insurance 
policy does not include underinsured 
motorist protection? 
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 Mr. Drews was injured while riding a friend's motorcycle in New 
Brunswick - tortfeasor underinsured  

 

 motorcycle was insured by Jevco in Quebec 

 

 Mr. Drews had UMP coverage through his B.C. Driver's license 

 

 arbitrator decided that Jevco, as authorized to do business in 
B.C., “cannot set up a defence which would not be available to 
ICBC on a policy which it issued in this province.”  

 

 

Drews v. Jevco, 2003 BCSC 721 
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Jevco had to extend UMP benefits 

 

 Jevco policy primary (followed Park trial decision) 

 

 

21 



What happens when non-BC resident 
has an accident in BC and has access 
to more than one underinsured 
policy? 
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 Mr. Lougheed was killed when riding as a passenger in a vehicle 
driven by friend near Fernie, BC 

 
 both men were Alberta residents 
 
 vehicle was insured by Co-operators with SEF 44 limit of $500,000 
 
 Mr. Lougheed had SEF 44 policy with Citadel with $1,000,000 limit 
 
 Ms. Mazur, deceased's common law spouse, had SEF 44 with 

Liberty with $1,000,000 limit 
 

Mazur v. Citadel, 2005 BCSC 1371 
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 all 3 insurers authorized to carry on business in BC 

 

 had to extend at least same coverage as in BC 

 

 Mr. Lougheed not eligible under Cooperators, but 
would be under ICBC policy => coverage applies 
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 Liberty policy defined spouse as common law for 5 years; 
in BC, Mr. Lougheed would have been spouse after 2 years 
common law => coverage under Liberty policy 

 

 also, Mr. Lougheed would have been covered in BC as 
member of household => coverage under Liberty policy 

 

 all 3 policies provide coverage - what is priority? 
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 section 7 of SEF 44 provides vehicle policy is primary 

 does s. 2(2)(b) change priority? 

 Cooperators argued that  

 s. 148.1(9) was relevant 

 reliance on s. 7 of SEF by Liberty and Citadel was 
attempt to reduce or avoid their exposure and could not 
be raised as a defence if issued in BC 
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 question was whether Liberty and Citadel were asserting a 
defence that was inconsistent with scheme for universal 
compulsory automobile insurance in BC 

 court said "no" 

 insurers were relying on clause to determine their 
respective obligations, not to deny the insured coverage 

 s. 148.1(9) does not apply because no ICBC UMP in play 

 section 7 of SEF makes Cooperators policy primary 
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Key point:  s. 2(2)(b) does not change SEF into ICBC 
policy 
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 Where there are multiple underinsured motorist 
policies available, UMP will be excess if other insurer 
signed PAU or is authorized to conduct business in 
B.C. or there is reciprocating legislation 

 Otherwise, look to wording of other policy 
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