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Since 1993, the Formal Offer has been a tool available to litigants that can assist parties and their
representatives more effectively manage risk and simultaneously reduce pressure on the courts. From
a macro perspective this is desirable as it reduces the total number of claims before the courts and
accordingly allows their resources to be focused on truly controversial and intractable matters.1
Concerns about access to justice from a micro perspective have motivated amendments to the Rules
that have added several layers of complexity to this topic and the case law.2
In this paper, I will attempt to identify how the discretionary elements found in Rule 9-1(6) have been
considered since the implementation of the BC Supreme Court Civil Rules, B.C. Reg. 168/2009, in
order that parties may be able to have a clearer idea of what a given Offer may mean to their case.

I.

Fundamentals

When a reasonable Formal Offer is not accepted, the offeror may get an award for taxable costs under
Appendix B to the BC Supreme Court Civil Rules and conversely the rejecting party is therefore
exposed to that higher exposure—be it an award for taxable costs for which the offering party would
1

This rationale is reflected in the references found in some cases to Offers, which had they been accepted,
would have resulted in a “saving to the parties and to the court” (e.g., see King v. ICBC, 2010 1742, at
para 31 and Martin v. Lavigne, 2010 BCSC 1610 at para. 8).

2

Consider Mr. Justice Dley’s comments about the “chilling effect” a costs award can have on meritorious
claims in Jayetileke v. Blake, 2010 BCSC 1478, at para. 32.
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not otherwise have been entitled or an award for double the taxable costs. This carrot-and-stick
approach has the potential to modify the behaviour of parties and encourage litigants to compromise
their claims.
The provisions governing Formal Offers under the BC Supreme Court Civil Rules are as follows:
Part 9 — Pre-Trial Resolution Procedures
Rule 9-1 — Offers to Settle
Definition
(1) In this rule, “offer to settle” means
(a) an offer to settle made and delivered before July 2, 2008 under Rule 37 of
the former Supreme Court Rules, as that rule read on the date of the offer
to settle, and in relation to which no order was made under that rule,
(b) an offer of settlement made and delivered before July 2, 2008 under Rule
37A of the former Supreme Court Rules, as that rule read on the date of
the offer of settlement, and in relation to which no order was made under
that rule, or
(c) an offer to settle made after July 1, 2008 under Rule 37B of the former
Supreme Court Rules, as that rule read on the date of the offer to settle,
or made under this rule, that
(i) is made in writing by a party to a proceeding,
(ii) has been served on all parties of record, and
(iii) contains the following sentence: “The ............[party(ies)]............,
............[name(s) of party(ies)]............, reserve(s) the right to bring this
offer to the attention of the court for consideration in relation to
costs after the court has pronounced judgment on all other issues in
this proceeding.”
Offer not to be disclosed
(2) The fact that an offer to settle has been made must not be disclosed to the court or
jury, or set out in any document used in the proceeding, until all issues in the
proceeding, other than costs, have been determined.
Offer not an admission
(3) An offer to settle is not an admission.
Offer may be considered in relation to costs
(4) The court may consider an offer to settle when exercising the court’s discretion in
relation to costs.
Cost options
(5) In a proceeding in which an offer to settle has been made, the court may do one or
more of the following:
(a) deprive a party of any or all of the costs, including any or all of the
disbursements, to which the party would otherwise be entitled in respect
of all or some of the steps taken in the proceeding after the date of
delivery or service of the offer to settle;
(b) award double costs of all or some of the steps taken in the proceeding
after the date of delivery or service of the offer to settle;
(c) award to a party, in respect of all or some of the steps taken in the
proceeding after the date of delivery or service of the offer to settle, costs
to which the party would have been entitled had the offer not been made;
(d) if the offer was made by a defendant and the judgment awarded to the
plaintiff was no greater than the amount of the offer to settle, award to the
defendant the defendant’s costs in respect of all or some of the steps taken
in the proceeding after the date of delivery or service of the offer to settle.
[am. B.C. Reg. 119/2010, Sch. A, s. 21.]

6.1.3
Considerations of court
(6) In making an order under subrule (5), the court may consider the following:
(a) whether the offer to settle was one that ought reasonably to have been
accepted, either on the date that the offer to settle was delivered or served
or on any later date;
(b) the relationship between the terms of settlement offered and the final
judgment of the court;
(c) the relative financial circumstances of the parties;
(d) any other factor the court considers appropriate.
Costs for settlement in cases within small claims jurisdiction
(7) A plaintiff who accepts an offer to settle for a sum within the jurisdiction of the
Provincial Court under the Small Claims Act is not entitled to costs, other than
disbursements, unless the court finds that there was sufficient reason for bringing the
proceeding in the Supreme Court and so orders.
Counter offer
(8) An offer to settle does not expire by reason that a counter offer is made.

Unlike the old Rule 37, Rule 9-1 and its predecessor Rule 37B do not utilize a specific form for the text
of the Offer other than the text set out at 9-1(1)(c). Rule 37B and Rule 9-1 also added the
considerations relating to the reasonableness of the Offer set out currently at Rule 9-1(6). This has
introduced several distinct discretionary elements that complicates the question of the effect of any
given offer. To this end, it could be argued that the carrot-and-stick effect has been reduced. On the
other hand, proponents of this approach say that more flexibility is required to ensure that unjust
consequences do not befall litigants after trial.
The balancing act that the judiciary must now make when exercising their discretion in determining
costs under Rule 37B (and by extension its successor Rule 9-1) was summarized by Mr. Justice Goepel,
in A.E. v. D.W.J., in the following manner:
I appreciate and accept that notwithstanding the differences between Rule 37B and its
predecessors, the underlying legislative policy behind Rule 37B is to encourage the
early settlement of disputes by rewarding the party who makes a reasonable
settlement offer and penalizing the party who declines to accept such an offer:
MacKenzie v. Brooks (1999) BCCA 623, 130 B.C.A.C. 95; Skidmore v. Blackmore
(1995), 2 B.C.L.R. (3d) 201, 55 B.C.A.C. 191 (C.A.); Radke v. Parry, 2008 BCSC
1397, 64 C.P.C. (6th) 176. Parties should not however be unduly deterred from
bringing a meritorious, albeit uncertain claim, because of the fear that a punishing
cost order could potentially wipe out their award of damage award. In that regard I
note the comments of McLachlin J.A., as she then was, in Houweling Nurseries Ltd. v.
Fisons Western Corp. (1988), 37 B.C.L.R. (2d) 2 at 25, 49 D.L.R. (4th) 205 (C.A.):
Costs in our system of litigation serve the purpose, not only of
indemnifying the successful litigant to a greater or lesser degree, but
of deterring frivolous actions or defences. Parties, in calculating the
risks of proceeding with a particular action or defence, should be
able to forecast with some degree of precision what penalty they
face should they be unsuccessful. Moreover, there is a sound reason
for keeping costs within relatively modest limits. The possibility of
high costs may unduly deter a party from bringing an uncertain but
meritorious claim or defence.
Regardless of the merits of the plaintiff’s case the defendant’s offer to settle cannot be
ignored, because to do so would undermine the purpose of the Rule. Having decided
to proceed in face of a not insignificant and ultimately successful offer to settle, the
plaintiff cannot avoid some consequences.3

3

2009 BCSC 505 at para. 61 to 62.
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Recently, in Giles v. Westminster Savings Credit Union, Mr. Justice Frankel, for a unanimous 3-member
sitting of the BC Court of Appeal, recently identified four guiding principles that guide the discretion
the courts have when considering awards of costs:
The purposes for which costs rules exist must be kept in mind in determining
whether appellate intervention is warranted. In addition to indemnifying a successful
litigant, those purposes have been described as follows by this Court:
“[D]eterring frivolous actions or defences”: Houweling Nursuries
Ltd. v. Fisons Western Corp. (1988), 37 B.C.L.R. (2d) 2 at 25 (C.A.),
leave ref’d, [1988] 1 S.C.R. ix;
“[T]o encourage conduct that reduces the duration and expense of
litigation and to discourage conduct that has the opposite effect”:
Skidmore v. Blackmore (1995), 2 B.C.L.R. (3d) 201 at para. 28
(C.A.);
“[E]ncouraging litigants to settle whenever possible, thus freeing up
judicial resources for other cases: Bedwell v. McGill, 2008 BCCA
526, 86 B.C.L.R. (4th) 343 at para. 33;
“[T]o have a winnowing function in the litigation process” by
“requir[ing] litigants to make a careful assessment of the strength or
lack thereof of their cases at the commencement and throughout
the course of the litigation,” and by “discourag[ing] the continuance
of doubtful cases or defences”: Catalyst Paper Corporation v.
Companhia de Navegação Norsul, 2009 BCCA 16, 88 B.C.L.R. (4th)
17 at para. 16.4

In the sections that follow I will consider recent case law that has applied these principles, and attempt
to identify some patterns that may be of guidance when considering whether to serve a Formal Offer
or when preparing its contents.

II.

Triggering an Effective Formal Offer

The mechanism that brings the costs implications of a Formal Offer into effect is relatively
straightforward—did the offering party “beat” the Offer it made? This discussion requires a
consideration of whether a plaintiff has been awarded more at trial than the Formal Offer or if the
amount obtained at trial was less than a defendant’s or third party’s Formal Offer. The analysis is
however complicated by the factors enumerated in Rule 9-1(6)(b). As such offers that do not meet the
basic criterion could theoretically be effective if they do not “beat” the trial result but are reasonably
close. Given court’s reluctance to engage in ‘hindsight 20/20” analysis,5 it is unlikely that this latter
reasoning will have much traction.
The other Rule 9-1(6) factors however have led to a number of decisions, not all of which are
consistent with one another regarding the other factors.

4

2010 BCCA 282 at para. 74.

5

For example, consider the comments of Mr. Justice Hinkson (as he then was) in Bailey v. Jang, 2008 BCSC
1372 at para. 24, Madam Justice Humphries in Lumanlan v. Sadler, 2009 BCSC 142 at para. 35, Mr. Justice
R. D. Wilson in Sartori v. Gates, 2011 BCSC 419 at paras. 66 to 68, and Mr. Justice Harris in Aujla v. Kaila,
2011 BCSC 466 at para. 9 to 13.
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III. The Question of Liability versus Quantum
When considering a Formal Offer, the court will look not only at a party’s damages but also the
determination regarding liability. In some cases, the final number may have been reduced to take into
consideration the contributory negligence of the offeree.
There have been a number of cases in which an Offer was deemed to be of “nuisance value”6 as it
appeared that the Offer was reflecting an amount that would be awarded after a deduction that
reflected risk of an adverse finding at trial regarding liability. Costs are more likely to be awarded if
the rejecting party’s case is obviously weak at the time of the offer.7
In the majority of cases however, offers that are for amounts that do not correspond to the claims put
forward (e.g., $1, $5, $1,000), will not put the opposing party at risk for a costs award8 unless the Offer
involves a compromise in which the offeror is waiving a counterclaim,9 or there is a sizeable claim for
disbursements.10
Overall, from a defence or third party perspective, in cases in which a liability split is likely, there is a
likelihood that an Offer for a sum that has been discounted to reflect the liability split may not result
in an adverse cost award for the rejecting party.11

IV. Knowledge of Rejecting Party
For any Offer to be effective with respect to costs consequences it must have been reasonable at the
time it was made. This requires the court to consider the data available to the rejecting party at that
time. If that party did not have access to the same data as that which the court ultimately did, the
efficacy of the Offer is diminished.
In essence, one must return to a snapshot in time of the information that the rejecting party could
utilize in determining whether to accept the offer. The courts will consider what medical information
was available to the rejecting party, whether the trial briefs had been filed,12 whether experts have been
subjected to pre-trial depositions,13 what reports have been disclosed,14 and whether one could have

6

As that phrase was used by the BC Court of Appeal in Hartshorne v. Hartshorne, 2011 BCCA 29 at para. 27.

7

Martin v. Lavigne, 2010 BCSC 1610 at para. 11 to 12, Burdett (Guardian Ad Litem) v. Mohamed, 2010 BCSC
310 at paras. 55 to 61, and King v. ICBC, 2010 BCSC 1742 at para. 23.

8

Consider the findings in Brooks-Marin v. Martin, 2011 BCSC 497, Aujla v. Kaila, 2011 BCSC 466, Habib v.
Jack, 2011 BCSC 1294, and Stuart v. Hugh, 2011 BCSC 575.

9

Exclusive Flor Sales Ltd. v. Fipke, 2010 BCSC 1551 at para. 4; also note the commentary of Mr. Justice Cullen in
Oh v. Usher, 2010 BCSC 122 who concluded a $1 Offer was not “an attempt to achieve a compromised
settlement, rather was an attempt to dissuade the plaintiff from proceeding at all” (at para. 12).

10

Brooks v. Gilchrist, 2011 BCSC 56 at para. 17.

11

Even if the case is “fraught with risk” to quote Mr. Justice Harris in Aujla v. Kaila, 2011 BCSC 466 at para.
11 but it “could not fairly be described as lacking any real prospect of success” ibid.; or available data “cast
considerable doubt on the likelihood of success” as Mr. Justice ruled in Brooks-Martin v. Martin, 2010 BCSC
497 at para. 22 but the evidence did not establish that the party was “bound to fail” ibid. at para. 36.

12

Houston v. O’Connor, 2011 BCSC 509 at para. 86.

13

Gregory v. ICBC, 2010 BCSC 1369 at para. 10.

14

Demarzo v. Michaud, 2010 BCSC 1123 at para. 18.
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sought further medical opinion evidence.15 Note however that a particularly well-drafted Offer may
be effective even though all of the finalized expert reports had not at that time been served.16

V.

Relative Financial Circumstances

The question of relative financial circumstances is one that may invalidate an otherwise effective Offer
or reduce the costs to be awarded.17
There are relatively few cases in which a determination of this subject was made on the basis of a
detailed and nuanced analysis of standard financial criteria (e.g., assets, liabilities, income streams,
etc.).18 In time, this may well change.19
In any case, the motive for this consideration is to ensure access to justice and to deter oppressive
litigation tactics by well-funded parties with the intention of freezing out poorer opponents. As such
if there is not evidence of financial difficulty on the part of the rejecting party it will not influence the
determination.20 The question of whether the award of costs would create a hardship for the rejecting
party is a relevant criterion but not in cases in which the offering party performed its obligations to
the rejecting party.21 This criterion will be most relevant in cases in which the offeror’s misfeasance or
malfeasance has created the disparity or financial circumstances.22 Accordingly, the conduct of
offering party in terms of its obligations vis-à-vis the other party and the cause for the offeree’s
financial situation should be considered when considering whether to serve a Formal Offer.

VI. The Role of Insurance
The question of financial disparity can also consider the availability of insurance to one of the
litigants.23 This availability will not in all cases preclude an award of costs but may result in an award
of taxable costs instead of double costs from the date of the offer.24 As with other factors relating to

15

Miller v. Boughton, 2011 BCSC 632 at para. 48.

16

Jack v. Tekavec, 2011 BCSC 171 at paras. 42 to 45.

17

Gregory v. ICBC, 2010 BCSC 1369 at para. 13.

18

Consider the detailed analysis of Mr. Justice Pearlman in McIsaac v. Healthy Body Services Inc., 2010 BCSC
1033 at paras. 76 to 79.

19

For now there is a tension between on the one hand Rule 7-1, which has been scaled back in comparison to
the Peruvian Guano relevance standard under the old BC Supreme Court Rules, along with limits on the
length of examinations for discovery under Rule 7-2, and the other hand, the need for parties to discover
opposing parties with respect to their financial means for the purposes of Rule 9-1(6)(c).

20

MAC Marketing Solutions Inc. v. 0718698 BC Ltd., 2010 BCSC 1968 at para. 7.

21

King v. ICBC, 2010 1742 at para. 29; failure by the offeror to perform obligations can negatively influence
that party’s ability to seek costs pursuant to an Offer as well (Jayetileke v. Blake, 2010 BCSC 1478 at para. 31).

22

Gatzke v. Sidhu, 2011 BCSC 1214 at para. 16.

23

The early case law on this topic generally did not consider it appropriate to consider the availability of
insurance however more recent cases have tended to do so more readily. Most notably, in Smith v. Tedford,
2010 BCCA 302, Lowry J.A., stated that were a judge not to consider the availability of insurance when
considering the relative financial circumstances of the parties, it would render the analysis “very artificial
indeed” (at para. 19).

24

Gregory v. ICBC, 2010 BCSC 1369 at paras. 9 and 13.
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relative financial circumstances, the impact of the insurance on the conduct of the litigation will
influence the weight to be given to this fact when considering the relevant offer.25 The courts also
appear to be more willing to assume that insurance coverage is available in cases involving ICBC, and
less so for other insurers.26

VII. Complex Causation
In cases involving multiple accidents or indivisible injury that may be the subject of multiple actions, it
may not be appropriate to give effect to offers in any single action involved therein. In Danicek v. Li,27
injuries from a motor vehicle accident exacerbated injuries arising from a nightclub fall. Mr. Justice
Kelleher noted that although the defendant’s Offer in that case had been beaten by a factor of 50, that
it was not unreasonable for the plaintiff to reject it given the complexities concerning causation of the
injuries in that case.28

VIII. Claims Under $25,000 in Value
If a court determines that a party should have known that its claim was worth less than $25,000 or did
not have another good reason for litigating at the Supreme Court level at the time the lawsuit was
commenced, then as per Rule 14-1(10) and Rule 9-1(7) that party is precluded from seeking costs (or
double costs29) and can seek only disbursements. This is a ruling that does not involve an exercise of
discretion.30
The analysis however concerns the plaintiff’s knowledge at the time the action was commenced—the
plaintiff is not obligated to continue monitoring the action nor to transfer the action down to
Provincial Court thereafter.31 If the plaintiff requires relief that is not available at the Provincial Court
level, such as an injunction, then that party may be able to seek its costs even though the final
quantum was below $25,000.32
One should also recall that if a party accepts an Offer that does not exclude costs, the court’s discretion
to determine whether a claim is within Small Claims jurisdiction is lost.33 As such, a party is not able
to accept an Offer under $25,000 and then argue that only the amount of the Offer plus disbursements
are payable.

25

Hunter v. Anderson, 2010 BCSC 1591 at paras. 21 to 22.

26

Consider Mr. Justice Burnyeat’s analysis in Martin v. Lavigne, 2010 BCSC 1610 at paras. 23 to 27, in
particular his concerns regarding whether the evidence established that the insurance that may be available
did in fact cover the subject matter of the case. Of course ICBC insureds may also be left in the same
position if, for example, they do not have coverage due to a breach of the policy. One cannot assume that
in every such case ICBC would have introduced itself as a statutory third party under s. 77 of the Insurance
(Vehicle) Act.

27

2011 BCSC 444.

28

Ibid., at para. 27.

29

Cue v. Breitkreuz, 2010 BCSC 1323 at para. 8.

30

Cairns v. Gill, 2011 BCSC 420 at para. 23.

31

Dempsey v. Oh, 2011 BCSC 627 at para. 11.

32

Rowe v. Thomson, 2011 BCSC 617 at para. 5.

33

Sahonta v. Sandulo, 2011 BCSC 87 at paras. 28 and 36; Buttar v. Di Spirito, 2009 BCSC 72 at para. 17.
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IX. Other Factors
Rule 9-1(6)(d) allows the court to consider “any other factor the court considers appropriate”—this has
included deceitfulness, conduct of during the litigation, lack of a counteroffer, and overwhelming
success at trial.
A party’s dishonesty may affect its ability to receive costs.34 As such where the admissible evidence
indicates there has been with respect to material facts in the case, this may disentitle a party who
otherwise may be able to receive costs.
The conduct of parties or their counsel during the litigation may be considered, including the
scheduling of hearings when opposing counsel are not available and providing inadequate responses to
Notices to Admit or Demands for Particulars,35 failing to comply with orders relating to disclosure,36
or being repetitive in presenting evidence, advancing claims that were not pursued, and unduly
lengthening trial.37
A failure to compromise, for example in the form of a counteroffer, may be considered by the court,
although it is not as yet clear what weight may be provided to this criterion.38 A pre-litigation Offer
by a party may be considered as well.39
If a party beats his Offer to a degree that it results in a net savings to that party (that the rejecting party
did not accept it), then that may invalidate an Offer that should have otherwise been accepted.40

X. Best Practices
It goes without saying that clarity is a key element of any effective Offer to settle. One should set out
in an unambiguous manner what subject matter is being sought and what element of compromise is
being provided. To this end, “all in” offers lack the clarity that is desirable since a court would have to
determine the taxable costs and disbursements that would have been payable and subtract them from
the amount offered to determine the actual Offer for the claim. This introduces a layer of uncertainty
that is not in the interest of the offering party in my opinion.
One must be careful not to demand things that in the circumstances it would not be logical for the
opposing party to do. As such, an offer can be invalidated by a demand that an employer/defendant
provide a “satisfactory letter of reference” as part of a settlement in a wrongful dismissal case in which
inadequate performance is alleged.41
Creative attempts at compromise that meet the needs of the circumstances of the dispute may,
however, be given full effect. As such, in a dispute between neighbours relating to their view, an Offer

34

Lakhani v. Elliott, 2010 BCSC 281 at para. 16 and McIsaac v. Healthy Body Services Inc., 2010 BCSC 1033 at
paras. 80 to 83.

35

Martin v. Lavigne, 2010 BCSC 1610 at para. 14.

36

Roach v. Dutra, 2010 BCCA 264 at paras. 24 and 30.

37

Western Homes & Management Ltd. v. Yusuf, 2009 BCSC 1895 at para. 19.

38

Exclusive Flor Sales Ltd. v. Fipke, 2010 BCSC 1551 at para. 7.

39

Hutson v. Michaels of Canada, 2009 BCSC 1587 at para. 12.

40

Gatzke v. Sidhu, 2011 BCSC 1214 at paras. 13 to 15.

41

Bomford v. Wayden Transportation Systems Inc., 2010 BCSC 1721 at paras. 18 and 19.
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to keep vegetation trimmed to a fixed height behind a wall in exchange for a dismissal order did result
in an order for double costs.42
It is wise to give a party adequate time to consider the Offer tendered. This will be a fact-driven
exercise defined in large part by the data available to party considering the offer. In personal injuries
cases, periods of between several days43 and six months44 have been deemed reasonable for a party to
consider the Offer proffered.
With respect to form, a party will be in the best position to rely upon its Offer when the Offer itself
sets out the reasons why the Offer should be accepted. As such the Offer should be drafted with a
consideration of what the judge at trial would be considering when trying to determine its
reasonableness. This ‘snapshot’ of the issues and data available at that time, if effectively drafted, will
greatly aid the trier of fact to understand the compelling reasons for why the Offer should be accepted.
The Offer should set out the relevant facts, expert evidence, statutes and case law that supports the
offering party’s position, and why the amount offered is a compromise distinct from what could be
obtained by that party in court. This may mean that the Offer in form will resemble a mediation brief
or trial brief.45
The problem with the approach noted in the previous paragraph is that it requires knowledge of the
case that few litigants will have until after extensive discovery has taken place. If one wishes to file a
Formal Offer early in the proceedings, it is unlikely that one will have the data, documents, and
admissions that would allow for a detailed offer in the form noted above. Hopefully cases involving
early offers to settle will recognize the desirability of having early Formal Offers made and will
therefore give effect to them even if they lack the detail of Formal Offers made after discovery has
been conducted (and certainly after expert reports have been exchanged).

XI. Conclusion
The question of how the discretionary factors will be treated by a court considering a Formal Offer is a
complex and largely fact-driven exercise. Navigating the case law on this topic is a confusing and
frustrating undertaking given the number of divergent cases one finds. Unfortunately it would appear
that in many cases the judges considering the issues in their cases were not provided with sufficient case
law on the subject to keep their decisions in line with previous authority. Accordingly, what I have
attempted to do is to identify trends in the law since the BC Supreme Court Civil Rules came into effect
rather than to provide an exhaustive explanation of all available cases on the topics I have addressed.
It is anticipated that this area of the law will continue to evolve in the years to come. It is hoped that
this paper may be of assistance to you in determining the circumstances in which such an Offer may
serve its purposes both to one’s client and by extension to the court system as a whole.

42

Silcox v. Field, 2010 BCSC 1550 at paras. 2 and 10.

43

While in the following cases, not all of the offers gave rise to costs consequences, the court did rule that the
following periods were reasonable for acceptance: for offers made on the eve of trial it was seven days in
Hunter v. Anderson, 2010 BCSC 1591 at para. 24, six days in Roach v. Dutra, 2009 BCSC 693 at paras. 36 to
37; for offers made three weeks before trial it was deemed to be seven days in Coquitlam v. Crawford, 2008
BCSC 1507 at para. 20, and in Bailey v. Jang, 2008 BCSC 1372 at paras. 6 and 41.

44

Miller v. Boughton, 2011 BCSC 632 at paras. 37 and 48, for an Offer made prior to when a key medical
report had been maintained and after which the court concluded a second opinion would have taken six
months to obtain.

45

A useful discussion of the elements of an effective Offer can be found in Mr. Justice Savage’s ruling in Jack
v. Tekavec, 2011 BCSC 171 and the form of Offer is reproduced therein. I have attached a copy of this case
to these materials.

6.1.10

XII. Appendix—Jack v. Tekavec, 2011 BCSC 171
IN THE SUPREME COURT OF BRITISH COLUMBIA

Citation:

Jack v. Tekavec,
2011 BCSC 171

Date: 20110211
Docket: S7677
Registry: Campbell River
Between:
Edward Alexander Jack
Plaintiff
And:
Louis Peter Tekavec and
Louis Peter Tekavec doing business
as Goldcrest Apartments
Defendants
Before: The Honourable Mr. Justice Savage
Reasons for Judgment
Counsel for the Plaintiff:
Counsel for the Defendants:

S.J. Gordon
D.H. Christie

Written Submissions of the Plaintiff:

January 28, 2011

Written Submissions of the Defendants:

February 2, 2011

Reply Submissions of the Plaintiff:

February 3, 2011

Place and Date of Judgment:

Campbell River, B.C.
February 11, 2011
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I.

Introduction

[1]
Following my decision in Jack v. Tekavec, 2010 BCSC 1773, Jack applies to settle the form of order
and address costs.
[2]
With respect to the form of order, there is no issue that Jack is entitled to interest on past wage loss
and special damages pursuant to the Court Order Interest Act, R.S.B.C. 1996, c. 79, see s. 1(1).
[3]
With respect to costs, at the conclusion of the Judgment I provided that if costs were not agreed to
they could be spoken to. Costs follow the event and Jack was successful at trial.
[4]
The result at trial was an award of damages of $322,463.78. Jack delivered an offer to settle the action
by letter dated December 4, 2009, in the amount of $300,000 plus assessable costs and disbursements. The letter
was addressed to Tekavec’s solicitor as Tekavec was represented at the time. There is no issue regarding receipt.
A copy of this letter is attached and marked as Schedule “A”.
[5]
Jack says that the offer to settle ought reasonably to have been accepted when made, that at trial he
beat the offer, and that the other circumstances militate in favour of an award of double costs. Tekavec appears
not to have attended to the matter as he should, and his response to offer a “six pack” at a trial management
conference is indicative of that. According to counsel Tekavec repeated that offer on several occasions.
[6]
Tekavec, through his new counsel, argues that the offer was unclear, equivocal, not open for any
definite period, provided no genuine incentive to settle, and was untimely. Counsel argues that Jack should only
be entitled to costs but not double costs.
II.

Rule 37B & Rule 9(1)-(5)

[7]
The purpose of the rules with respect to costs is well set out in the decision of Mr. Justice Hall in
Catalyst Paper Corporation v. Compahnie de Navegacao Norsul, 2009 BCCA 16. Hall J.A., noted that the Rules of
Court are designed to require the parties to make careful assessments of the strengths of their cases at the
commencement and throughout the course of litigation. The Rules are intended to encourage reasonable
settlements and discourage doubtful cases or defences.
[8]
In a recent decision, Hartshorne v. Hartshorne, 2011 BCCA 29, the Court of Appeal referred to the
guiding principles in awarding double costs at para. 25:
An award of double costs is a punitive measure against a litigant for that party’s
failure, in all of the circumstances, to have accepted an offer to settle that should
have been accepted. Litigants are to be reminded that costs rules are in place ‘to
encourage the early settlement of disputes by rewarding the party who makes a
reasonable settlement offer and penalizing the party who declines to accept such
an offer.’
[9]
As noted by Greyell J., in Pham-Fraser v. Smith, 2010 BCSC 694, Rule 37B is intended to cause the
parties to pause to consider their respective positions in light of all of the information available and to assess the
likely outcome of the trial. See also Lakhani v. Elliott, 2010 BCSC 281 and Hutson v. Michaels of Canada, ULC,
2009 BCSC 1587.
[10]

Pursuant to Rule 9-1, the Court must apply Rule 9-1(5) and Rule 9-1(6) which read as follows:
(5) In a proceeding in which an offer to settle has been made, the court may do one or more of the
following:
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(a) deprive a party of any or all of the costs, including any or all of the disbursements, to which the
party would otherwise be entitled in respect of all or some of the steps taken in the proceeding
after the date of delivery or service of the offer to settle;
(b) award double costs of all or some of the steps taken in the proceeding after the date of delivery
or service of the offer to settle;
(c) award to a party, in respect of all or some of the steps taken in the proceeding after the date of
delivery or service of the offer to settle, costs to which the party would have been entitled had
the offer not been made;
(d) if the offer was made by a defendant and the judgment awarded to the plaintiff was no greater
than the amount of the offer to settle, award to the defendant the defendant's costs in respect of
all or some of the steps taken in the proceeding after the date of delivery or service of the offer
to settle.
[am. B.C. Reg. 119/2010, Sch. A, s. 21.]
(6) In making an order under subrule (5), the court may consider the following:
(a) whether the offer to settle was one that ought reasonably to have been accepted, either on the
date that the offer to settle was delivered or served or on any later date;
(b) the relationship between the terms of settlement offered and the final judgment of the court;
(c) the relative financial circumstances of the parties;
(d) any other factor the court considers appropriate.
[11]
The parties, in their submissions, addressed the form of the offer and the factors referenced under
Rule 9-1(6).
III.
[12]

Form of the Offer
The operative words of the offer are as follows:
At this time we offer to settle Eddie’s claims for $300,000 plus assessable costs and
disbursements. The Plaintiff, Eddie Jack Jr., reserves the right to bring this offer to
the attention of the court for consideration in relation to costs after the court has
rendered judgment on all other issues in this proceeding.

[13]

The last sentence of this paragraph is in accordance with the form required by Rule 9-1(1).

[14]
Tekavec says the offer is unclear or ambiguous because it includes the phrase “plus assessable costs and
disbursements”. I disagree.
[15]
Tekavec, in support of his position, relies on the decision of Williamson J., in Leung v. MDSI Mobile
Data Solutions Inc., 2002 BCSC 1780. In that case it was unclear whether the offer included any sums already paid
in a wrongful dismissal action.
[16]
In Hine v. Bentley, [1979] B.C.J. No. 460, 14 B.C.L.R. (S.C.), there was ambiguity which turned on the
wording of the offer and what was included in an offer under the former rules.
[17]
In the instant case the offer is for a specific amount and assessable costs and disbursements. In Brooks v.
Gilchrist, 2011 BCSC 56, Sigurdson J. accepted that a nominal offer including “disbursements” is compliant with
the Rules.
[18]

In my opinion the offer does not lack certainty. It is for a specific amount plus a determinable amount.

6.1.13
[19]
In the circumstances I would not disallow consideration of the offer based on the fact it was for a
specific amount plus assessable costs and disbursements.
IV.
[20]
costs.
A.

Factors Concerning Costs
I turn now to the factors raised by counsel regarding the broad discretion a court has to award double
Whether the offer reasonably ought to have been accepted

[21]
The reasonableness of the decision not to accept the offer must be assessed by reference to the
knowledge of the defendant at the time the offer was open for acceptance. In this case the offer was not
withdrawn.
[22]
At the time of the offer the examination for discovery of the defendant had been completed. The
pleadings were complete. The offer fully sets out the plaintiff’s theory of liability. The offer describes the injuries
of the plaintiff in some detail. The offer refers both to the plaintiff’s wage loss and future capacity loss, the future
care and housekeeping services claim.
[23]
In short, the offer is fully descriptive of the plaintiff’s claim, theory of liability and losses. It was a
reasonable offer.
[24]
The defendant says that the “...offer was unreasonable in that it did not indicate the full amount of the
liability attributed to the defendant...”. The offer after discussing liability at length, however, said “It is clear
from Mr. Tekavec’s evidence and other evidence to be adduced at trial if necessary that Mr. Tekavec will be held
100% liable for the injuries and damages suffered by Mr. Jack”. The offer was made to Tekavec alone, who is the
only defendant.
[25]
The defendant says one should also look to the timing of the offer. The offer was made after the
discovery of Tekavec while he had counsel. Tekavec released counsel shortly thereafter and the defendant says
that Tekavec should have received another offer in unequivocal and clear terms.
[26]
With respect, I do not consider the offer to be equivocal or unclear. Nor do I think that the fact
Mr. Tekavec became unrepresented places a new burden on counsel making an offer to settle. Mr. Tekavec had
time to review the offer with his then counsel, prior to them parting ways, and time to consult with other
counsel should he have wished.
[27]
With respect to timing, it is clear that the defendant did not yet have the final medical reports of the
plaintiff. In counsel’s submission she indicates that the reports were personally served on the defendant on
June 14, 2010. That said, the injuries suffered were fully described and the effects on the plaintiff were also
reviewed in the offer.
[28]
B.

In my view, consideration of this factor favours the plaintiff.
Relationship between Settlement Offer and Judgment

[29]
The amount of the offer compares favourably with what was awarded at trial. The amount of the offer
is $300,000 plus assessable costs and disbursements. Excluding assessable costs and disbursements, the amount
awarded at trial is $322,463.75. Pursuant to the Court Order Interest Act, there is court order interest added on
past wage loss and special damages.
[30]

The offer is significantly less than that awarded after trial.

[31]

In my view consideration of this factor favours the plaintiff.
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C.

Relative Financial Circumstances of the Parties

[32]
The plaintiff is a working man of First Nations origin. He is paid hourly for operating heavy
equipment during the working season in northern British Columbia where he regularly works.
[33]
The defendant owns six real properties including the apartment building where the accident occurred.
There are no financial charges, liens or other interests indicated on title. A garnished bank account produced
over $92,000.
[34]
D.

Consideration of this factor favours the plaintiff.
The Defendant was Self-Represented

[35]
At trial the defendant was self-represented. At discovery and at the time the offer was made the
defendant had counsel. The defendant had counsel at the time the pleadings were filed. There is no question that
the defendant had the wherewithal to hire counsel but simply chose to defend the matter himself.
[36]
E.

In these circumstances this is a neutral factor.
The Complexity of the Issues

[37]
The defendant argues that the complexity of the issues would make it difficult to assess the offer. The
events giving rise to the claim are relatively straightforward. The defendant’s involvement and position as
landlord was well known at discovery. As the owner and manager of the building where the events occurred the
defendant had familiarity with the surrounding factual matrix.
[38]
The form of the offer sets forth with clarity the theory of liability, the injuries, the impact of the
injuries on the plaintiff and the damages suffered. In my view this factor is neutral.
F.

The Defendant did not take the Litigation Seriously

[39]
The plaintiff describes a course of conduct by the defendant that indicates he did not take the litigation
seriously.
[40]
There is reference to several offers to resolve the matter from the defendant based on a “six pack” of
beer and later a nominal offer of $10,000. The plaintiff sought mediation but the defendant did not respond to
requests to participate in the process to appoint a mediator. The materials filed by the defendant do not take
issue with these matters as facts.
[41]
I think it clear that the defendant did not treat the litigation as he should have. That said, he knew that
the plaintiff had fallen from a considerable height and was badly injured. Despite appearances, the defendant is a
sophisticated businessman who has had considerable material success.
V.

Conclusion

[42]
I have found the offer clear and not equivocal. It was fully descriptive of the plaintiff’s case and the
claims made. The plaintiff did considerably better than the offer which was a reasonable offer. The only thing
lacking in the offer were medical reports describing the permanent effects of the injuries. These were prepared
and personally served on the defendant in June 2010.
[43]
The defendant was represented by counsel when he received the offer. Although the defendant was
later self-represented he had the means to hire counsel and is a successful businessman. The relative financial
circumstances of the parties favour the plaintiff.
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[44]
As the medical evidence was delivered in June 2010, at that point it would have reinforced the fact that
Jack suffered serious injuries with permanent sequellae. In my opinion the plaintiff is entitled to double costs at
Scale B.
[45]

I would award double costs from Appendix B at Scale B from July 1, 2010.

[46]

The plaintiff is entitled to the costs of this application.
The Honourable Mr. Justice Savage
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